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Ga., 35; Patin v. State, 38 Neb., 862; Brownlee v. Hewitt, 1 Mo. App., 360. 
The case under discussion holding that prejudice during the absence 
of a judge must be shown in order to constitute error, is supported by a 
minority of authorities. Baxter v. Ray, 52 Iowa* 336. If counsel proceed 
with their arguments after the judge's departure, though prejudice be 
shown, no appeal will be allowed. Oakley v. Aspinwall, 3 N. Y., 547. 
Some States, also, adopt the view that if absence by the judge is not com- 
plained of at the time, a new trial will not be granted. O'Shields v. State, 
81 Ga., 301 ; Pritchett v. State, 92 Ga., 301. The holding of the principal 
case, though probably not in accord with the present numerical weight of 
authority on this subject, is at least more in accord with common sense, 
and seems to lay down a better rule. 



Intoxicating Liquors — Sale Without License — Burden or Proof — 
Salt Lake City v. Robinson, 125 Pag, 657 (Utah). — Held, that the bur- 
den is on one charged with selling intoxicants without a license to show 
that he had a license to sell. 

It is held in Kansas that where a defendant is prosecuted for selling 
intoxicating liquor without a license the burden of proving a want of 
license is upon the prosecution. State v. Kuhuke, 26 Kan., 405 ; State v. 
Nye, 32 Kan., 201. In Wisconsin the doctrine is that, in such prosecution, 
the State must produce some presumptive evidence that the defendant had 
no license before he can be called upon to prove the contrary. Heplar v. 
State, 58 Wis., 46; Mehan v. State, 7 Wis., 670. In two early cases the 
Supreme Court of Massachusetts held that the prosecution must prove that 
the accused had no license, and no presumption that he had none could 
arise from the act of selling. Com. v. Livermore, 2 Allen (Mass.), 292; 
Com. v. Thurlow, 24 Pick. (Mass.), 374. Thereupon the legislature passed 
an act that in all prosecutions for liquor selling the legal presumption 
should be that the defendant had not been licensed, thus reversing what 
had been held to be the Common Law rule in these two cases. This was 
held to be within the powers of the legislature. Com. v. Kelly, 10 Cush., 
69. An early case in North Carolina also held that the allegation of the 
want of a license in a bill of indictment for selling spirituous liquor must 
be proved on the part of the State. State v. Evans, 5 Jones' Rep. (N. C), 
250. But the generally established rule is stated by the main case. Com. 
v. Belou, 115 Mass., 139; Jefferson v. People, 101 N. Y., 19; Lucio v. State, 
35 Tex. Crim., 320. Of course, the word burden, as used in the main 
case, must be understood to mean merely the burden of proceeding ; other- 
wise it would be requiring the accused to establish his innocence, which 
would be contrary to the notion of the Criminal Law which regards him 
as innocent until proved guilty. 



Mandamus — Officers Subject to Mandamus — General Council of 
City. — City of Peducah v. Board of Education of City of Peducah, 145 
S. W., 1 (Ky.). — Held, that where it is proper for the general council to 



